
PRESENTERS

Tammy McLeod, Davenports Harbour, North Shore City
Tammy is a director at Davenports Harbour and a trust and asset structuring 
specialist. She specialises in the areas of personal asset planning, trust law and 
Property (Relationships) Act. Tammy enjoys providing clients with advice and 
assistance on a broad range of issues involving the structuring and establishment of 
asset plans, interpretation of trust deeds, duties of trustees and the management and 
administration of trusts. She is a past president of the Auckland Woman Lawyers’ 
Association and is a current co-convenor of the NZICA Trust Special Interest 
Group. Tammy is also a member of the ADLSi CLE committee and has presented a 
number of seminars in the areas of trusts and asset structuring.

Don MacKenzie, Grant Thornton New Zealand Ltd, Christchurch
Don has over 22 years experience as a chartered accountant in Christchurch, 
Auckland, London, New York and Malaysia. He was recently made a fellow of 
Chartered Accountants Australia New Zealand in recognition for his service to the 
accounting profession. Don is a tax specialist, and prior to joining Grant Thornton 
had 12 years’ experience advising predominantly large corporate clients for Big 
4 firms. His clients have included some of the largest corporates in New Zealand 
and he has advised on the tax structuring, due diligence of acquisitions and initial 
public offerings.

The statements and conclusions contained in this booklet are those of the author(s) only and not those of the New Zealand Law Society. This 
booklet has been prepared for the purpose of a Continuing Legal Education course.  It is not intended to be a comprehensive statement of the 
law or practice, and should not be relied upon as such. If advice on the law is required, it should be sought on a formal, professional basis.



Cover and text stocks used in this publication are from Forestry Stewardship Council certified mills, 
manufactured under the environmentally responsible paper manufactured environmental management 
system ISO 14001, using pulp from well managed forests and other controlled sources.



CONTENTS 

PART ONE – ESTABLISHING A TRUST ............................................................................................... 1 

CREDITOR PROTECTION ............................................................................................................................. 1 
RELATIONSHIP PROPERTY REASONS .......................................................................................................... 1 
INCOME SPLITTING FLEXIBILITY ................................................................................................................ 2 
LONG TERM HOLD OF ASSETS ................................................................................................................... 4 
ESTATE PLANNING FLEXIBILITY ................................................................................................................ 5 
ACCOUNTING REQUIREMENTS ................................................................................................................... 6 

Form of financial statements ................................................................................................................ 7 
A common error ................................................................................................................................... 8 

TAXATION CONSIDERATIONS ON SETTLEMENT .......................................................................................... 9 
Taxation issues for the settlor .............................................................................................................. 9 

TAXATION ISSUES FOR THE TRUSTEES ..................................................................................................... 10 

PART 2 – REVIEWING A TRUST ......................................................................................................... 11 

INDEPENDENT TRUSTEE ........................................................................................................................... 12 
CLASS OF BENEFICIARIES ........................................................................................................................ 12 
APPOINTMENT AND REMOVAL OF BENEFICIARIES ................................................................................... 12 
REMOVAL OF TRUSTEE ............................................................................................................................ 12 
SECTION 13D CONTRARY INTENTION ...................................................................................................... 12 
UNANIMOUS DECISION-MAKING OF TRUSTEES ........................................................................................ 14 
INCOME ALLOCATION PERIOD (NOW 12 MONTHS) .................................................................................. 14 
SHAREHOLDING TRUSTS .......................................................................................................................... 14 
RELATIONSHIP PROPERTY ISSUES ............................................................................................................ 16 
USE OF A CORPORATE TRUSTEE............................................................................................................... 17 
THE BIG OE ............................................................................................................................................. 17 
FOREIGN TRUSTS ..................................................................................................................................... 19 
BUYING AND SELLING LAND ................................................................................................................... 20 
DEATH OF A TRUST .................................................................................................................................. 21 

PART 3 - VARIATIONS ........................................................................................................................... 23 

PART 4 - RESETTLEMENTS ................................................................................................................. 25 

APPOINTMENT AS A TRUSTEE .................................................................................................................. 26 
UNANIMITY.............................................................................................................................................. 27 
PROFESSIONAL LIABILITY INSURANCE..................................................................................................... 27 
SOLVENCY OF TRUST ............................................................................................................................... 28 
ACTIVITIES OF THE TRUST ....................................................................................................................... 28 
INSURANCE .............................................................................................................................................. 28 
LIMITING LIABILITY................................................................................................................................. 29 
USE OF A CORPORATE TRUSTEE............................................................................................................... 29 
TRUSTEE FEES ......................................................................................................................................... 29 
SUMMARY ................................................................................................................................................ 30 
RISK MANAGEMENT CHECKLIST ............................................................................................................. 30 

PART 5 – TRUSTEE DUTIES ................................................................................................................. 31 

TO UNDERSTAND THE TERMS OF THE TRUST DEED ................................................................................. 31 
TO ACT IN THE BEST INTERESTS OF THE BENEFICIARIES .......................................................................... 31 
IMPARTIALITY .......................................................................................................................................... 31 
THE DUTY TO ACT PERSONALLY .............................................................................................................. 31 
UNANIMITY.............................................................................................................................................. 31 
TO LOOK AFTER THE TRUST PROPERTY ................................................................................................... 31 
NOT TO PROFIT FROM THE TRUST ............................................................................................................ 32 
ACCOUNTABILITY .................................................................................................................................... 32 
PERSONAL LIABILITY ............................................................................................................................... 32 

CASE STUDIES ......................................................................................................................................... 35 

NEW TRUSTS............................................................................................................................................ 35 
REVIEWING A TRUST ............................................................................................................................... 35 
VARIATIONS ............................................................................................................................................ 35 
RESETTLING ............................................................................................................................................. 36 
TRUSTEES ................................................................................................................................................ 36 




